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 1.  TIME:  9:00   CASE#: MSC16-00194 
CASE NAME: BRAVO VS. DEFENSE LOGISTICS 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY OVAL 
MOTOR SPORTS, INC., JOHN M SOARES 
* TENTATIVE RULING: * 
 

The moving parties have tried to correct some technical errors in their papers with new 
or revised evidence.   

 
While new evidence submitted with the reply is generally prohibited, the court has the 

discretion to consider it provided the opposing party has notice and the opportunity to respond.  
(Plenger v. Alza Corp. (1992) 11 Cal.App.4th 349, 362, fn. 8.)   The court has decided to 
consider the reply evidence, and will provide that opportunity. 

 
However, even with the changes, a signed copy of the contract between DLSC and Oval 

has not been provided, and a satisfactory foundation for proof of the contract through secondary 
evidence has not been laid.  (See Evid. C. § 1521, 1523.)  The court cannot rule on the claim for 
contractual indemnity without proof of the actual contract.  If the moving parties cannot submit 
the contract, they cannot prevail on a motion for summary judgment of the contractual indemnity 
claim.  If the opposing parties cannot submit the contract, they cannot prevail at the trial of the 
contractual indemnity claim.  Therefore, the court rules as follows: 

 
1. The hearing on this motion is continued to November 12, 2020 at 9:00 a.m. in 

Department 33.   
 

2. On or before October 30, 2020, DLSC and Carter may file and serve an amended or 
a supplemental Opposition. 

 
3. On or before November 5, 2020 Oval and Soares may file and serve an amended or 

a supplemental Reply Brief but no new or revised evidence. 
 
4. The amended or supplemental briefs shall not exceed ten pages.   
 
5. On or before October 30, 2020, either party may file a declaration or a stipulation 

attaching a copy of the pertinent contract between DLSC and Oval.  One or the other 
of the parties presumably has a signed copy of the contract; or they can stipulate to 
use of an unsigned copy. 

 
In its eventual ruling, the court will be focusing on the claim that one cause of the fight 

was Oval’s failure to follow its own policy of not allowing patrons to enter the Speedway with 
weapons, although it will not require the parties to discuss only that issue.  Other than the 
unsigned contract, which appears to say nothing explicit on the subject, the court has no 
evidence before it to say which party, DLSC or Oval, had the obligation to check patrons for 
weapons as they entered, as opposed controlling them after they did. 

 
The court will not limit DLSC and Carter to the factual bases for their indemnity claims 

that they identified in interrogatory responses served approximately a year ago, on 
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September 17, 2019, if they learned about Oval’s security policy afterwards unless they were 
sent a supplemental interrogatory and failed to disclose their new theory.   

 
The court sees no evidence now that having 10 security guards rather than 5 would have 

prevented the physical altercation between the security guards and the plaintiffs or lessened 
plaintiffs’ injuries, especially in the absence of any evidence that more security guards would 
have responded to this incident had more been at the speedway.  As it is, there were 5 guards, 
but only two responded to the incident.   

 
Further, the court is having trouble seeing how anything that Soares did (whether it is 

called “participation” or “intervention”) caused plaintiffs’ injuries to be any greater or different 
than they would have been absent that conduct.  And whether police were called or arrested 
plaintiffs after the fact seems to be completely irrelevant.  The injuries had already occurred.   
 

The court does not want to base any further ruling on this motion on procedural grounds.  
It wants to issue a ruling on the merits and, if possible, make clear which, if any, of the indemnity 
claims may proceed to trial, which is currently set for December 13, 2020.  There is apparently 
an attorneys’ fees clause in the contract and one party or the other (perhaps both) may come to 
regret wasting time on non-substantive issues. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00084 
CASE NAME: BICKEL VS. KARLESKIND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Vacated per fax of counsel. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-00288 
CASE NAME: CHINN VS COOKS COLLISION 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-00288 
CASE NAME: CHINN VS COOKS COLLISION 
HEARING ON MOTION TO/FOR TERMINATING SANCTIONS FILED BY COOKS 
COLLISION, INC. 
* TENTATIVE RULING: * 
 
Appear. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   10/22/20 

 
 

- 3 - 

 5.  TIME:  9:00   CASE#: MSC18-00368 
CASE NAME: SAYSIPASEUTH VS. WELLS FARGO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00368 
CASE NAME: SAYSIPASEUTH VS. WELLS FARGO 
HEARING ON MOTION TO/FOR TERMINATING SANCTION FOR DEFT'S FAILURE 
TO OBEY FILED BY LUONG SAYSIPASEUTH 
* TENTATIVE RULING: * 
 
Appear. Mr. Roth, as senior attorney of record for Defendant, is ordered to appear. It is unclear 
from Defendant’s short opposition whether it complied with this Court’s order to provide verified 
answers to interrogatories without objection and to produce all identified documents with 
verification by July 9, 2020. It is also unclear whether these ordered discovery responses were 
ever made up to the present time. Although Defendant claims that it paid the $3,995 in 
sanctions, Plaintiff denies receipt.  
 
Defendant shall be prepared to show that it has complied with this Court’s orders, including 
written proof that the sanctions were timely paid, which shall be faxed to this Department prior to 
the hearing.  If Defendant fails to do so, the Court will seriously consider the imposition of issue 
sanctions as to all issues of liability in this case, in addition to monetary sanctions to be 
assessed against Defendant and its attorneys. 

  

  

 7.  TIME:  9:00   CASE#: MSC18-00368 
CASE NAME: SAYSIPASEUTH VS. WELLS FARGO 
HEARING ON MOTION TO/FOR TERMINATING SANCTION FOR DEFT'S FAILURE 
FILED BY LUONG SAYSIPASEUTH 
* TENTATIVE RULING: * 
 
Appear. Mr. Roth, as senior attorney of record for Defendant, is ordered to appear. It is unclear 
from Defendant’s short opposition whether it complied with this Court’s order to provide verified 
answers to interrogatories without objection and to produce all identified documents with 
verification by July 9, 2020. It is also unclear whether these ordered discovery responses were 
ever made up to the present time. Although Defendant claims that it paid the $3,995 in 
sanctions, Plaintiff denies receipt.  
 
Defendant shall be prepared to show that it has complied with this Court’s orders, including 
written proof that the sanctions were timely paid, which shall be faxed to this Department prior to 
the hearing.  If Defendant fails to do so, the Court will seriously consider the imposition of issue 
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sanctions as to all issues of liability in this case, in addition to monetary sanctions to be 
assessed against Defendant and its attorneys. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-02543 
CASE NAME: DE LEON VS. CENTRAL EAST BAY I 
HEARING ON MOTION TO/FOR ORDER APPTING REFEREE FILED BY 
BALDOMERO DE LEON MD 
* TENTATIVE RULING: * 
 
Granted. A Discovery Referee pursuant to CCP §639(a)(5) shall be appointed to determine all 
discovery disputes and conduct case management related to discovery issues. The Court finds 
exceptional circumstances pursuant to CCP §639(d)(2) given that this is a complex and high 
conflict business dispute between numerous physicians. Several complex discovery disputes 
have arisen and are likely to arise in the future. These disputes involve a significant volume of 
documentary evidence and electronic discovery.  
 
While the parties appear agreeable to the appointment of a Discovery Referee, they can’t agree 
on who should serve. Under the procedure set forth in CCP §640(b), each side is directed to 
submit to the Court three nominees for appointment by October 29, 2020 and the Court will 
appoint one of the nominees to serve. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-02543 
CASE NAME: DE LEON VS. CENTRAL EAST BAY I 
SPECIAL SET HEARING ON: SEE RELATED CASE MSC19-02076 SET BY COURT 
* TENTATIVE RULING: * 
 
Granted. The parties and facts involved in these two cases involve many of the same parties 
and some similar issues. These two disputes are both grounded in the underlying business 
disputes between these physicians and would require substantial duplication of judicial 
resources if heard by different judges. 

 

  

10.  TIME:  9:00   CASE#: MSC19-00434 
CASE NAME: EBRPD VS CITY OF RICHMOND 
HEARING ON MOTION TO/FOR COMPEL CITY OF RICHMOND TO RESPOND TO 
DISCOVERY RE, FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 
Appear by Zoom at 11:00 AM. Counsel for the City of Richmond is to appear as well. Counsel 
shall be prepared to discuss the reasonable expense of converting the InfoNet data into a 
usable format through the retention of an outside consultant with ARCH GIS software. 
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CCP§1985.8(g) & (h), and to work out a plan for that to be accomplished. Something that should 
have been done by the parties several months ago. 

 

  

11.  TIME:  9:00   CASE#: MSC19-01293 
CASE NAME: GONZALES VS BRENTWOOD UNION SC 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

12.  TIME:  9:00   CASE#: MSC19-01293 
CASE NAME: GONZALES VS BRENTWOOD UNION SC 
HEARING ON MOTION TO/FOR LEAVE TO FILE 4TH AMENDED COMPLT FILED 
BY LUCAS GONZALES 
* TENTATIVE RULING: * 
 

 Plaintiff’s motion for leave to file a fourth amended complaint motion is granted. The 
fourth amended complaint shall be filed and served by October 28, 2020 and must conform to 
the requirements stated below.  
 

Plaintiff failed to include a copy of the proposed fourth amended complaint with his 

motion, however, Plaintiff’s memorandum included a description of the proposed amendments 

to the complaint. The Court’s ruling is based off this description.  

There is “a policy of great liberality in permitting amendments to the complaint at any 

stage of the proceedings, up to and including trial [citations]…” (Magpali v. Farmers Group 

(1996) 48 Cal.App.4th 471, 487.) However, leave to amend can be denied where there is “ 

‘inexcusable delay and probable prejudice to the opposing party’… [Citation.]” (Ibid; see also, 

Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048 (even assuming there 

is unreasonable delay, “it is an abuse of discretion to deny leave to amend where the opposing 

party was not misled or prejudiced by the amendment.”).) Leave to amend can be denied where 

the proposed amendment is insufficient to state a cause of action, however, this rule is most 

appropriate “in cases in which the insufficiency of the proposed amendment is established by 

controlling precedent and where the insufficiency could not be cured by further appropriate 

amendment.” (Cal. Casualty Gen. Ins. Co. v. Superior Court (1985) 173 Cal.App.3d 274, 

280-281.) 

There does not appear to be unreasonable delay here. In addition, there is no prejudice.  

Plaintiff seeks to add a sixth cause of action based on negligence per se. However, “the 

doctrine of negligence per se does not establish tort liability. Rather, it merely codifies the rule 

that a presumption of negligence arises from the violation of a statute which was enacted to 
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protect a class of persons of which the plaintiff is a member against the type of harm that the 

plaintiff suffered as a result of the violation.” (Quiroz v. Seventh Ave. Center (2006) 140 

Cal.App.4th 1256, 1285 [discussing Evidence Code section 669].) Plaintiff’s “negligence per se” 

theory could also be based on Evidence Code section 669 or Government Code section 815.6. 

Under either theory, however, Plaintiff’s  proposed sixth cause of action is just a negligence 

cause of action. Plaintiff also admits in his reply that negligence per se is not a cause of action. 

Therefore, it does not make sense to give Plaintiff leave to amend to add a new cause of action 

based on a theory that the Plaintiff admits is not a cause of action. However, this does not mean 

that Plaintiff’s proposed allegations cannot be added to the current cause of action for 

negligence against the District.  

The District argues that the amendments are unnecessary and legally inappropriate. 

While leave to amend can be denied based on the substance of the proposed amendments, this 

is usually done when it is certain that the proposed amendment fails to state a cause of action or 

is improper for some reason (such as being barred by a statute of limitations).  

The District argues that this amendment is unnecessary because it had assumed that 

the current claim for negligence was based on Education Code section 44807. Although this 

may have been assumed by the parties, the Court sees no problem with allowing Plaintiff to 

specifically alleged the statutory basis for his claim.  

The District also argues that there is no negligence per se against it in this case.  

Government Code section 815.6 provides a negligence per se type presumption where 

“a public entity is under a mandatory duty imposed by an enactment that is designed to protect 

against the risk of a particular kind of injury.” This presumption can be rebutted if “the public 

entity establishes that it exercised reasonable diligence to discharge the duty.” (Gov. Code 

section 815.6.)  

Education Code section 44807 states in part that “[e]very teacher in the public schools 

shall hold pupils to a strict account for their conduct on the way to and from school, on the 

playgrounds, or during recess.” In addition, Title 5 section 5552 of the California Code of 

Regulations requires that schools provide supervision for playgrounds, “of the pupils of the 

school who are on the school grounds during recess and other intermissions and before and 

after school.” (5 C.C.R. section 5552.)  

The District’s main argument that section 44807 does not create a basis for negligence 

per se is based on Hoff v. Vacaville Unified School Dist. (1998) 19 Cal.4th 925. But Hoff is 

readily distinguishable. There, the plaintiff was a nonstudent who was injured outside of school 

property and the court found that plaintiff, a nonstudent, was not within the class of persons for 

whose protection the statute was adopted. (Id. at 939.) The District cites no other cases holding 

that section 44807 or section 5552 does not create a mandatory duty. Thus, the District has not 

convinced the Court that Plaintiff cannot allege a negligence per se theory under section 815.6. 
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The Court finds that Plaintiff should be allowed to allege the proposed allegations as part 

of the claim for negligence against the District. Therefore, Plaintiff is given leave to file the 

Fourth Amended Complaint with the following changes from the Third Amended Complaint: (1) 

change the amendment number of the complaint, (2) include a new signature and date, and (3) 

add the allegations in paragraph 1 to 6 in the moving memorandum to cause of action one.  

This ruling does not prevent the District from challenging the new allegations through a 

motion, if otherwise appropriate. 

 

  

13.  TIME:  9:00   CASE#: MSC19-01898 
CASE NAME: FORTUNAS VS. RAPEL 
HEARING ON MOTION TO/FOR COMPEL COMPLIANCE W/ DEPOS SUBPOENA, 
FILED BY FORTUNAS, LLC, ROBERT H SCRIBNER 
* TENTATIVE RULING: * 
 
On September 22, 2020, the parties to this action filed a stipulation and order appointing Hon. 
Ellen James as a General Referee on “all issues in dispute” pursuant to CCP §638(a). As such, 
all matters, including discovery motions, are to be heard by Judge James. This matter must be 
submitted to her for decision. 
 

  

14.  TIME:  9:00   CASE#: MSC19-02076 
CASE NAME: MBADIKE-OBIORA VS CENTRAL EAST 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

15.  TIME:  9:00   CASE#: MSC19-02434 
CASE NAME: CHING VS QUALITY HEALTHCARE AS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of CHING FILED BY 
QUALITY HEALTHCARE ASSET MANAGEMENT, LLC, TRACY WILLIAMS BROWN 
* TENTATIVE RULING: * 
 
Vacated. Stipulation to file 2nd Amended Complaint submitted. 
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16.  TIME:  9:00   CASE#: MSC19-02434 
CASE NAME: CHING VS QUALITY HEALTHCARE AS 
HEARING ON MOTION TO/FOR STRIKE OF DEFT'S TO FIRST AMND 
COMPLAINT FILED BY QUALITY HEALTHCARE ASSET MANAGEMENT, LLC, 
* TENTATIVE RULING: * 
 
Continued to 1/8/21 @ 8:30am Dept. 33. 
 

  

17.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON MOTION FOR RENEWED PRELIMINARY INJUNCTION ORDER 
FILED BY JAMES S. BICKEL 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion for a “renewed” preliminary injunction is denied.  Insofar as the Court’s 
order filed on September 18, 2020 might be deemed a temporary restraining order, that 
temporary restraining order is hereby dissolved.  There are three reasons for denying the relief 
that plaintiff seeks. 
 
 First, the purpose of the original preliminary injunction was to allow time for defendants 
to test the adequacy of plaintiff’s legal theories by demurrer.  In other rulings of today’s date, 
the Court has sustained defendants’ demurrers to all causes of action stated in plaintiff’s First 
Amended Complaint.  The Court is not inclined to grant a preliminary injunction when plaintiff, 
despite two opportunities, has not yet been able to state a single viable cause of action. 
 
 Second, it is undisputed that a trustee’s sale was conducted on September 3, 2020, 
which was after the expiration of the original preliminary injunction.  This development 
substantially changed the legal posture of this case and the nature of the remedies that plaintiff 
can seek; a preliminary injunction against conducting a trustee’s sale is now moot.  Plaintiff has 
not yet articulated why he has a legal basis for setting aside the trustee’s sale without tendering 
the amounts due under the subject deed of trust, and there is not yet any cause of action 
seeking that remedy. 
 
 Third, plaintiff never posted the $ 6,000 undertaking called for in the Court’s ruling of 
February 27, 2020.  Plaintiff offers a number of excuses for this default, but the Court finds 
those excuses unpersuasive.  The Court is not inclined to “renew” the original preliminary 
injunction when plaintiff failed to post the undertaking required as a condition of that injunction. 
 
 This ruling is without prejudice to plaintiff filing a new motion for a preliminary injunction 
after plaintiff has filed an amended pleading.  Defendants are advised that the Court is generally 
receptive to granting a limited-term preliminary injunction against the prosecution of an unlawful 
detainer action in this procedural context, so as to allow demurrers to be heard, subject to 
reasonable conditions such as the payment of fair rental value.  (See, Martin-Bragg v. Moore 
(2013) 219 Cal.App.4th 367, 385.)  The parties may wish to explore a stipulation for such 
limited-term relief. 
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18.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON MOTION TO STRIKE 
FILED BY WELLS FARGO BANK N.A. 
* TENTATIVE RULING: * 
 
 Defendants’ motions to strike are dropped from calendar as moot, in light of the 
Court’s ruling on the companion demurrer.  The Court notes, for defendants’ future reference, 
that punitive damages may always be claimed in an otherwise viable cause of action for 
intentional fraud: 
 

A fraud cause seeking punitive damages need not include an allegation that the fraud 
was motivated by the malicious desire to inflict injury upon the victim.  The pleading of 
fraud is sufficient. 

 
(Stevens v. Superior Court (1986) 180 Cal.App.3d 605, 610-611.  See, Civ. Code, § 3294, 
subd. (c)(3).) 
 

  

19.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY FAY SERVICING, LLC 
* TENTATIVE RULING: * 
 
Dropped from calendar.  See Line 18. 
 

  

20.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON JOINDER IN FAY SERVICING, LLC'S DEMURRER 
FILED 10-08-2020 BY U.S. BANK, N.A. 
* TENTATIVE RULING: * 
 
 The joinders by defendant U.S. Bank, N.A. are allowed.  The rulings on defendant Fay’s 
demurrer and motion to strike apply with equal force to defendant U.S. Bank, N.A. 
 

  

21.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON JOINDER IN FAY SERVICING'S MOTION TO STRIKE 
FILED 10-8-2020 BY U.S. BANK, N.A. 
* TENTATIVE RULING: * 
 
Joinder allowed.  See Line 20. 
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22.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY FAY SERVICING, LLC 
* TENTATIVE RULING: * 
 
 The demurrers by defendant Fay and defendant Wells Fargo are sustained as to the 
entire First Amended Complaint, with one last opportunity to amend.  Plaintiff shall file any 
further amended complaint on or before November 6, 2020. 
 
 Plaintiff’s opposition memorandum cites no legal authority and makes only the most 
perfunctory of legal arguments.  For this reason, the Court regards defendants’ demurrers as 
being functionally unopposed. 
 
 The demurrers are sustained on the grounds stated in defendants’ papers, with two 
exceptions.  Defendants have failed to provide the Court with information sufficient to sustain 
a demurrer based on res judicata or subject matter jurisdiction; plaintiff contends that the 
bankruptcy judge dismissed the adversary proceeding on the ground that the bankruptcy court 
lacked jurisdiction, and not on the merits.  If defendants renew their res judicata and subject 
matter jurisdiction arguments, the Court requests that defendants provide the Court with a 
transcript of the bankruptcy proceeding.  
 
 The Court has granted leave to amend in an abundance of caution, for two reasons.  
First, this is the first contested challenge to plaintiff’s legal theories.  (Cf., Eghtesad v. State 
Farm General Ins. Co. (2020) 51 Cal.App.5th 406, 411.)  Second, it is undisputed that a 
trustee’s sale was conducted on September 3, 2020, and the Court finds that plaintiff should be 
given the opportunity to allege new causes of action addressing this important development. 
 
 In any amended pleading, plaintiff shall clarify the nature of his interest in the subject 
property; defendants assert that plaintiff was not the owner of record title as of the date of 
the trustee’s sale.  Also, if plaintiff’s daughter will be seeking injunctive relief, as she did 
in plaintiff’s motion for a renewed preliminary injunction, plaintiff’s daughter must be added 
as a party and must independently allege facts sufficient to support a viable cause of action 
against defendants. 

 

  

23.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY WELLS FARGO BANK N.A. 
* TENTATIVE RULING: * 
 
Sustained with leave to amend.  See Line 22. 
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24.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Case Management Conference is continued to February 1, 2021, at 8:30 a.m., 
in Department 33. 
 

  

25.  TIME:  9:00   CASE#: MSC20-00598 
CASE NAME: JAHANGIRI VS SANTAELLA, ET AL. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of JAHANGIRI FILED 
BY IVETTE M. SANTAELLA, SANTAELLA & JAHANGIRI, A PROFESSIONAL 
* TENTATIVE RULING: * 
 
Continued to Nov. 12, 2020 at 9:00 a.m. per written stipulation. 
 

  

26.  TIME:  9:00   CASE#: MSC20-01203 
CASE NAME: BANG VS GENERAL MOTORS 
HEARING ON DEMURRER TO COMPLAINT of BANG FILED BY GENERAL 
MOTORS, LLC, 
* TENTATIVE RULING: * 
 

Before the Court is a demurrer to plaintiffs’ complaint, filed by defendant General Motors, 
LLC. The demurrer is sustained with leave to amend as to the third cause of action and 
otherwise overruled. Plaintiff shall file and serve any amended complaint on or before 
November 2, 2020. 

Background  

Plaintiff, Steven Bang, alleges he purchased a new 2017 Chevrolet Silverado 1500 from 
defendant General Motors, LLC, on or about April 30, 2017 for personal, family, and/or 
household purposes. (Complaint, ¶¶4-5.) With the purchase, plaintiff received various warranties 
from defendant. (Complaint, ¶7.) On multiple occasions, plaintiff has had to bring the vehicle in 
for service related to issues such as transmission harsh gear shifting, check engine light, and 
startup issues. (Complaint, ¶¶9-10.) Plaintiff was assured the vehicle would be brought into 
conformity with all applicable warranties. (Complaint, ¶¶11-12.)  

Plaintiff alleges defendant manufactured and/or distributed over twenty vehicle models 
equipped with these same defective transmissions, including all 2010- 2019 models of the 
Chevrolet Silverado. (Complaint, ¶14.) This transmission defect can cause reduced acceleration 
at low speeds, transmission slipping at launch, shaking and “shuddering,” and complete failure 
to function, leading to unreasonably dangerous situations while driving, such as when a driver is 
attempting to accelerate from a stop while merging with highway traffic. (Complaint, ¶¶15-16.) 
Plaintiff alleges defendant knew, or should have known about the defects, as evidenced by the 
issuance of various Technical Service Bulletins, and sold or leased the vehicles to consumers 
anyway, including plaintiff. (Complaint, ¶¶18-20, 23-24.) Defendant has not figured out how to 
remedy the defect, but continues to manufacture and sell vehicles with the defective 
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transmissions. (Complaint, ¶¶31-32.) Plaintiff would not have purchased the vehicle had he 
known about the defect. (Complaint, ¶42.) 

Plaintiffs allege three causes of action: (1) Breach of Implied Warranty of Merchantability 
under Song-Beverly Warranty Act; (2) Breach of Express Warranty under Song-Beverly 
Warranty Act; and (3) Fraudulent Inducement – Concealment. He seeks damages, civil 
penalties, attorneys’ fees, and other remedies. 

After unsuccessful efforts to meet and confer with plaintiff, defendant demurs to each 
cause of action based on a failure to allege facts sufficient to state a cause of action, pursuant to 
Code of Civil Procedure, § 430.10(e).  

Discussion 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading. 
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) For purposes of a demurrer, 
all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 967.) A court does not, however, assume the truth of contentions, deductions or 
conclusions of law. (Ibid.) “If the complaint states a cause of action under any theory, regardless 
of the title under which the factual basis for relief is stated, that aspect of the complaint is good 
against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 
The Court is not limited to plaintiffs' theory of recovery in testing the sufficiency of the complaint 
against a demurrer. (Ibid.) In ruling on a demurrer, the court considers the face of the pleading 
attacked and matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) 

If a complaint does not state a cause of action, but there is a reasonable possibility that 
the defect can be cured by amendment, leave to amend must be granted. (Quelimane Co., 
supra, 19 Cal.4th at 39.) 

Implied and Express Warranty Claims under Song-Beverly Warranty Act (C/A 1-2) 

Defendant demurs to plaintiffs’ warranty claims under the Song-Beverly Consumer 
Warranty Act, arguing that plaintiff’s failure to set forth the terms of his purchase contract or 
attach the contract make his warranty claims deficient. As plaintiff notes in his opposition, the 
basis of these claims is not a breach of the purchase contract, but rather statutory in nature. The 
elements do not require pleading the terms of the purchase agreement, except insofar as the 
transaction must be described as one covered by the relevant statute, which is accomplished by 
the complaint here. (See CACI 3201, 3210.)  

Plaintiff has sufficiently pleaded the elements of his warranty claims and the demurrer is 
therefore overruled as to the first and second causes of action. 

Fraudulent Inducement – Concealment (C/A 3) 

Defendant argues the third cause of action for fraudulent inducement fails for three 
reasons: (1) it does not contain the level of detail required to plead fraud, (2) it does not allege 
circumstances giving rise to a duty to disclose, and (3) it is barred by the economic loss rule, 
which limits a purchaser’s remedies in product defect cases where there is no injury to person or 
property. As to the latter two arguments, the demurrer is overruled. Plaintiff adequately alleges 
circumstances giving rise to a duty to disclose and he asserts a tort of fraudulent inducement, 
independent from the contract itself. 
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However, fraud must be pled specifically as to each of the elements. General and 
conclusory allegations do not suffice and the policy of liberal construction of the pleadings are 
not ordinarily invoked to sustain a cause of action for fraud, especially where the fraud claim is 
against a corporation. (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.) While it may be 
true, as plaintiff argues, that the specificity requirement is not as stringent for concealment 
claims since defendant presumably has more information regarding its concealment, plaintiff 
can, and should, say more here. Plaintiff cites Alfaro v. Community Housing Improvement 
System & Planning Assn., Inc. (2009) 171 Cal.App.4th 1356 to support his position that the 
specificity requirement is relaxed here, but that case was a class action with 38 plaintiffs where 
the court acknowledged considerations of “practicality.” Here, there is only one plaintiff with one 
story to tell. How was he induced to enter into the purchase contract? Where? By whom? 
When? By what means?  

The demurrer is sustained as to this cause of action on the basis that plaintiff must meet 
the specificity requirements of a fraud claim. Plaintiff is granted leave to amend.  

Motion to Strike 

Defendant moves to strike plaintiff’s request for punitive damages based on its 
contention that the fraud claim is inappropriate here. Plaintiff opposes the motion on the same 
bases set forth in his opposition to the demurrer. The motion to strike is granted, with leave to 
amend, in light of the above discussion. 

 

  

27.  TIME:  9:00   CASE#: MSC20-01203 
CASE NAME: BANG VS GENERAL MOTORS 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FROM PLAINTIFFS’ 
COMPLAINT FILED BY GENERAL MOTORS, LLC, 
* TENTATIVE RULING: * 
 
[Please see Line 26] 
 

  

28.  TIME:  9:00   CASE#: MSC20-01333 
CASE NAME: CALIFORNIA BANK OF COMMERCE  V 
HEARING ON MOTION TO/FOR ORDER OF REFERENCE FILED BY CALIFORNIA 
BANK OF COMMERCE 
* TENTATIVE RULING: * 
 
Appear. The Court has concerns over the service of notice of this continued hearing. The proof 
of service indicates that it was only served on an attorney’s office when no defendant has made 
an appearance in this case. 
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29.  TIME:  9:00   CASE#: MSN19-2143 
CASE NAME: FRANKLIN CREDIT MGMT VS WATTS 
HEARING ON DEMURRER TO 2nd Amended CIVIL PETITION of FRANKLIN 
CREDIT MANAGEMENT CORPORATION FILED BY RUSSEL V WATTS, COUNTY OF 
* TENTATIVE RULING: * 
 

Respondents’ demurrer is sustained without leave to amend as to the entire Second 

Amended Petition (“2AP”).  Respondents shall prepare a proposed judgment of dismissal, 

separate from any formal order on the demurrer, and shall submit that proposed judgment to 

petitioner’s counsel for approval as to form. 

A. Preliminary Matters. 

 A-1. Necessary Parties. 

With regard to whether other claimants to the excess sales proceeds are necessary 

parties, the Court adopts the analysis set forth in respondents’ supplemental memorandum filed 

on October 1, 2020.  Other claimants are not necessary parties because, if petitioner were 

successful, the proper remedy would not be a writ directing respondents to pay petitioner the 

excess sales proceeds.  Rather, it would be a writ directing respondents to allow petitioner’s 

claim and then to rank the priority of all allowed claims and pay those allowed claims in order of 

priority.  Accordingly, the rights of other claimants are not threatened by a ruling on the petition, 

and respondents do not face the risk of a double recovery.  Respondents have indicated that, if 

this demurrer were overruled, they would interplead the excess sales proceeds. 

 A-2. Traditional v. Administrative Mandamus. 

With regard to whether petitioner’s First Cause of Action for a writ of mandamus should 

be deemed to be one for traditional mandamus or one for administrative mandamus, the Court 

adopts the analysis set forth in respondents’ supplemental memorandum filed on October 1, 

2020.  Because no hearing was required, petitioner has stated a claim only for traditional 

mandamus.  (Code Civ. Proc., § 1085.)  Accordingly, petitioner is required to allege facts 

showing that respondents’ conduct in disallowing petitioner’s claim was “arbitrary" or 

"capricious."  (See generally, Helena F. v. West Contra Costa Unified School Dist. (1996) 49 

Cal.App.4th 1793, 1799.) 

 A-3. Respondent County’s Status As A Party. 

The Court is still not satisfied with either side’s discussion of whether petitioner can 

name only the Treasurer as a respondent, or whether petitioner can also name Contra Costa 

County as a respondent.  In the County’s supplemental briefing, the County has not persuaded 

the Court that this is anything more than a purely academic issue, the resolution of which would 

have no meaningful consequences.  Further, the issue is moot in light of the Court’s ruling on 

the merits of the petition. 
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 A-4. Requests For Judicial Notice. 

Petitioner filed a formal request for judicial notice with its opposition memorandum on 

September 1, 2020.  Petitioner seeks judicial notice of one document filed in Los Angeles 

County Superior Court, and a second document recorded in Los Angeles County.  The 

unopposed request is granted. 

The parties appear to seek judicial notice of other documents attached to their papers 

more informally.  These unopposed requests are also granted. 

B. The Merits Of The First Cause Of Action. 

  B-1. The Name Of The Property Owner. 

Facts In The Record 

Petitioner does not dispute that the name of the owner of the subject property at the time 

of the tax sale is different from the name of the judgment debtor, and different from any of the 

“aka”s for the judgment debtor listed in the judgment.  These names are as follows: 

Property Owner: Adedoyin Olubukunola Fagorala 
 
Judgment Debtor: Ade Olu Fagorala 
   aka Ade O. Fagorala 
   aka Ade Fagorala 
 
   ake Ade O. Fegorala 
   aka Ade O. Fagorale 
   aka Abe Fagorala 
   aka Ade Lambert 
 
   individually and dba WIT ASSOCIATES 
 

(2AP, Exh. 1.) 
 
 Petitioner also does not dispute that, under respondents’ procedures, petitioner was 
required to provide documentation with its claim showing that the judgment debtor had the same 
name as the property owner.  (2AP Exh. 3 [Excess Proceeds Policy, p. 9, ¶ 3bi].)  Yet petitioner 
never requested that its assigned judgment be amended to include the property owner’s name 
as another aka for the judgment debtor.  Petitioner contends that this was not necessary, for the 
following reasons. 
 

Petitioner’s Argument No. 1 
 

 Petitioner argues that respondents could only conclude that the owner and the judgment 
debtor were the same person, because petitioner provided respondents with an abstract of 
judgment stating the last four digits of the judgment debtor’s social security number.  The Court 
sees two primary problems with this argument. 
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 First, neither the abstract of judgment nor the declaration attached to petitioner’s claim 
affirms the accuracy of the last four digits under penalty of perjury.  Second, petitioner offers no 
evidence that respondents had some record of the property owner’s social security number so 
that they could make a comparison. 
 

Petitioner’s Argument No. 2 
 

 Petitioner next argues that respondents had “actual notice” of the abstract of judgment, 
because they sent petitioner’s counsel a claim form.  The Court finds this argument to be a non 
sequitur.  The pertinent question is not whether respondents were on notice that petitioner might 
have a claim to excess sales proceeds; rather, the question is whether petitioner provided 
sufficient documentation that the property owner at the time of the tax sale and the judgment 
debtor are the same person.   
 

Petitioner’s Argument No. 3 
 

 Petitioner’s final argument is that respondents’ own records “confirm” that Ade Fagorala, 
one of the “aka”s for the judgment debtor, was a former owner of the property.  This argument is 
problematic in several respects. 
 
 First, the argument is based on a false factual premise.  The notes that petitioner refers 
to identify a business entity named Fagala, and not Ade Fagorala, as a former owner.  (2AP, 
Exh. 14.)  Ade Fagorala identified himself as the “president” of Fagala, but did not identify 
himself as a former owner.  (2AP, Exh. 13.)  And even Fagala did not make a claim in its 
capacity as a former owner, but rather in its capacity as a lienholder; it claimed the excess tax 
proceeds pursuant to a mechanic’s lien.  (Ibid.) 
 
 Second, petitioner offers no evidence that the unsigned, undated, anonymous notes are 
anything more than what they appear to be: someone’s listing of who the claimants to the 
excess proceeds were, and a preliminary assessment of which claims should be allowed.  
Petitioner makes no reasoned argument as to why such notes should be given the effect of 
binding admissions in this writ proceeding. 
 
 Finally, even if petitioner had established that Ade Fagorala was a former owner, that 
fact would have been irrelevant to respondents’ evaluation of petitioner’s claim.  The question 
facing respondents was whether Ade Fagorala, the judgment debtor, was the same person as 
Adedoyin Olubukunola Fagorala, the property owner at the time of the tax sale.  The fact that 
petitioner may have been the judgment creditor of a former owner had no relevance to who 
should receive the excess sales proceeds. 
 

Conclusion 
 

 As one of two grounds for denying petitioner’s claim, respondents determined that 
petitioner failed to supply adequate documentation linking the judgment debtor and the property 
owner at the time of the tax sale.  The Court finds that respondents’ determination was not 
arbitrary or capricious.  This in turn constitutes a fully independent ground for sustaining 
respondents’ demurrer. 
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 B-2. The Date of The Assignment. 
 
 The Court agrees with petitioner that the assignee of a judgment creditor may have a 
valid claim to excess tax sale proceeds even if notice of the assignment is not recorded until 
after the tax sale.  This is the holding of the Fjaeran decision.  (See, Fjaeran v. Bd. of 
Supervisors (1989) 210 Cal.App.3d 434, 440-441.) 
 
 The question in the case at bar is whether petitioner was the assignee of the judgment 
creditor “at the time of sale,” which was February 27, 2018.  (Rev. & Tax Code, § 4675, subd. 
(a).)  Petitioner does not dispute that, if it had become the assignee only after the tax sale, its 
claim was not in proper form.  (Id., subd. (b).) 
 
 Petitioner supplied evidence that it was the assignee as of May 29, 2012, years before 
the tax sale.  The attorney for petitioner filed a declaration with petitioner’s claim alleging the 
date of the assignment under penalty of perjury.  (2AC, Exh. 5 [Andonian Dec., ¶ 7].)  This 
attorney was also the attorney of record for the judgment creditor, and thus may be presumed to 
have personal knowledge of the assignment. 
 
 The Court finds that respondents’ rejection of this uncontradicted and facially valid 
evidence was arbitrary and capricious.  However, because there was an alternative ground for 
rejecting petitioner’s claim as discussed in Part B-1 above, this finding in Part B-2 is not 
dispositive of respondents’ demurrer. 
 
 B-3. Due Process. 
 
 Petitioner cites no pertinent legal authority and offers no persuasive legal analysis 
supporting the proposition that respondents violated petitioner’s due process rights.  Petitioner 
was given the opportunity to appeal respondents’ initial determination, and its appeal was 
considered on the merits and rejected.  The fact that a rival claimant may have made arguments 
against petitioner’s claim is of no substantial significance. 
 
 B-4 Summary. 
 
 For the reasons stated in Part B-1 above, one of respondents’ two independent grounds 
for rejecting petitioner’s claim was a valid ground that cannot be rejected as arbitrary and 
capricious.  Accordingly, the demurrer to the First Cause of Action must be sustained without 
leave to amend. 
 
 C. The Second, Third, And Fourth Causes of Action. 
 
 Respondents’ demurrer to the Second, Third, and Fourth Causes of action is sustained 
without leave to amend for the reasons stated in respondents’ moving papers.  These may be 
summarized as follows. 
 

As to all three causes of action, the Court of Appeal has recognized that a petition for a 
writ of mandate is a tax sale claimant’s sole procedural remedy.  (See, Carloss v. County of 
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Alameda (2015) 242 Cal.App.4th 116, 126.)  Petitioner makes no persuasive argument to the 
contrary.  Further, petitioner does not allege facts demonstrating or excusing compliance with 
the claim presentation requirement of the Government Claims Act.  (See, State of California v. 
Superior Court (2004) 32 Cal.4th 1234, 1239.) 

 
The Second Cause of Action is captioned as a “Demand for Payment of Excess Funds 

from Tax Sale Against All Defendants.”  Petitioner fails to cite legal authority supporting the 
proposition that California recognizes such a cause of action, which appears to be entirely 
duplicative of petitioner’s First Cause of Action for a writ of mandamus. 
 
 The Third Cause of Action is captioned as one for an accounting.  However, this cause 
of action is entirely derivative of petitioner’s writ cause of action.  (See, Janis v. Cal. State 
Lottery Com. (1998) 68 Cal.App.4th 824, 833-834.)  Further, such a cause of action is not 
appropriate where, as in the case at bar, a party seeks a sum certain.  (See, Teselle v. 
McLoughlin (2009) 173 Cal.App.4th 156, 179.) 
 
 The Fourth Cause of Action is for declaratory relief.  This cause of action is superfluous 
in light of plaintiff’s writ cause of action.  (See, Code Civ. Proc., § 1061; Hood v. Superior Court 
(1995) 33 Cal.App.4th 319, 323-324 [no need for declaratory relief when issues raised “were 
fully engaged by other causes of action”].  See also, General of America Ins. Co. v. Lilly (1968) 
258 Cal.App.2d 465, 470.) 

 

  

30.  TIME:  9:00   CASE#: MSN20-0623 
CASE NAME: RE 463 OBSIDIAN WAY, CLAYTON, 
HEARING ON PETITION AND DEC RE UNRESOLVED CLAIMS AND DEPOSIT ( 
FILED BY QUALITY LOAN SERVICE CORP.) 
* TENTATIVE RULING: * 
 
Appear. 

 

  

31.  TIME:  9:00   CASE#: MSN20-1093 
CASE NAME: SWIFT FINANCIAL VS KATHMANDU S 
SPECIAL SET HEARING ON: PETN FOR CONTRACTUAL ARBITRATION SET BY 
PETITIONER 
* TENTATIVE RULING: * 
 
Granted. No opposition. 
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32.  TIME:  9:00   CASE#: MSN20-1164 
CASE NAME: RE B. G. 
HEARING ON PETITION FOR APPROVAL FOR TRANSFER OF PYMT RIGHTS ( 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC) 
* TENTATIVE RULING: * 
 
Appear with B.G. by CourtCall. 

 

  

33.  TIME:  9:00   CASE#: MSN20-1183 
CASE NAME: LEVMAR INC VS ARTURO AGUILERA 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY LEVMAR INC 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

 

  

34.  TIME:  9:00   CASE#: MSN20-1383 
CASE NAME: CLAIM OF COLE BANNOUT 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

  

35.  TIME: 11:00   CASE#: MSN20-0643 
CASE NAME: ANN S MENJIVAR VS CHRISTOPHER 
HEARING ON OSC RE: CONTEMPT CIVIL RESTRAINING ORDER 
* TENTATIVE RULING: * 
 
Appear in person. 
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ADD-ON 

 

 

36.  TIME: 09:01   CASE#: MSC16-01918 
CASE NAME: RILEY VS GRANITE ROCK 
HEARING ON DEMURRER TO 1ST AMENDED COMPLAINT of RILEY 
FILED BY GRANITE ROCK COMPANY, WESTERN SURETY COMPANY 
* TENTATIVE RULING 
 
Granted for the reasons stated in the moving papers. Surprisingly, no opposition was filed. 

 

 

 


